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WHAT OF THE FUTURE? 


Address Delivered by President Tom Gurney before the St. Petersburg 
Bar Association at its December Meeting 


In the minds of a great many lawyers these days, I am inclined to think, are two 


thoughts. In my own mind they play the game of leap-frog—first one, and then the 
other, appear in my consciousness. 


One of these is the compelling thought that we are a nation at war, and that war 
must be won at any cost to any group or individual. 


The second thought is,—will we be able to return to a normal government by the 
people, and thus regain the status of the individual, and that state of society in which 
the law moves and has its being. 


To consider the first question, it is well to review the stake of the legal profession 
in this conflict. The battle now being fought on the seven seas, and on every continent, 
is not a new battle. Actually this battle has never known a surcease, but periodically 
it flames into physical combat. It is all based upon the conflicting theories of law 
argued by legal philosophers from time immemorial. 


One theory is the law by constraint; the other theory is the law by consent. One 
proceeds outwards from a powerful center; one proceeds inward from a powerful 
perimeter. That is the issue now being decided. Racial questions, superman theories, 
while very powerful influences toward this conflict, are incidental ones. They may be 
even excuses invented for psychological or prejudicial reasons. The fact is that con- 


stitutional democracy cannot long remain out of battle with totalitarian principles of 
government. 


The history books of the past are filled with acts of war prompted by religious 
differences. Whatever may be the explanation, religious differences have reeeded into 
the background as a cause of human conflict, but nonetheless, a compelling issue has 
developed. We fought one great war on this issue—we are fighting another. 


The question insofar as we are concerned, is, first, a practical one. Would we, 
if we lost this war, continue to have a form of society and government in which a 
profession dedicated to the practice and development of the laws could exist? The 
question is startling, but one which is before us now. The answer is “No.” If we 
lose this war, there will no longer be a need or excuse for the legal profession in this 
country. The lifeblood of the profession—freedom of expression—would flow no more 
through the body-politic. All the law we know will have been repealed. The day of 
advocates would be over. Controversies over civil rights would be at an end. We 
would not have to worry about such things as court rules, income taxes, wages and 


hours, rights of clients, integration of the Bar, and the like. Our profession would be 
functus officio. 


The reasonable man—that elusive, mythical person by whom our standards of 
conduct are set—would live no more in this land. 


Dean Pound, in speaking to us last year, referred to this age as one marked as 
other dark ones have been, by the disappearance of the law. I think what he meant 
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was, by the disappearance of reason. There will always be law in the sense of authority 
of one sort or another, but there may not always be law based on reason. Where 
reason can live, the laws will be just—where reason is stifled, law becomes the hand- 
maiden of tyranny, the instrument of torture, the will of the despot. 


So, I repeat, and make no mistake about it, the legal profession in this country, 
in this state, lives only if this country wins this war. 


From that premise, I proceed to this position—that there is no sacrifice, however 
great, that we may be called upon to make, nor any price too high to pay, for a society 
in which human beings can live under a system of law such as ours. The fact is that 
the moral history of any country—that history which accounts for the standards of 
dealing between one man and another—is the history of its law. Its morals are based 
upon its laws, and the course of its morals mark its decline or progress. 


But the fact is that while we cannot hope to survive without winning this war, 
we cannot be sure that our system of law will survive if we do. This brings me to 
the second question, and that is: Can we return to a point of constitutional government, 
or will we meanwhile have lost that precious thing for which so great a sacrifice was 
made? 


I believe that there is an inescapable rule that antagonists must to a certain extent 
partake of the characteristics of each other. Shakespeare put it much better. He said 
“We are a part of all that we have met.” But as for tactics and psychology, this 
rule seems to extend further in case of warring nations. We would not, for example, 
attempt to contest a foot race fully clothed, and with heavy boots, with one who had 
shed all but the lightest clothing. When we measure lances with the foe, we must hold 
in our hand one as long and as sharp, and not only that, we must be able to use and 
employ our resourees and the tricks of the game. We may recoil in horror from the 
thought, but on the field of battle there are no morals. The object is, and must be, 
to kill, and that man wins who best employs his ability to kill. So we must put an 
army into the field, a navy upon the seas, ships into the air, and whatever the cost, it 
must be paid. I do not refer to the cost in money—I refer to the cost and sacrifice 
of rights of the individual, or groups, of the government itself, if need be, to harness 
the forces of this country. 


What I hope for, and what you hope for, and what I believe that all America 
hopes for, is that the way back be kept open—that we not be blocked up, or become 
lost in our frantic efforts to save our skins. The Chief Executive of this nation has 
said, in speaking on this subject, “That any authority taken from the people in this 
hour of emergency will be returned to the people to whom it belongs.” There is 
certainly no occasion to doubt the sincerity of that statement, and I do not doubt it. 
I am simply hoping that circumstances and conditions will not arise whereby we either 
eannot find the way back, or we have grewn to be of a different mind. 


Winston Churchill said, in referring to the battle of Britain that “in the days to 
come, when the history of these days is written, the historians will say of England 
that this time of ordeal was her finest hour.” I believe that if we can marshal the 
resources of this country, its man-power, its minerals, its wealth, its inventive genius, 
its courage, its stamina, its conviction—if we can weld together the minds of the people 
into a unity of purpose, if we can, even by the sacrifice of our constitutional rights, 
for the time being, win this fight against slavery, and then return these powers to the 
people, historians of the future should justly say that this was constitutional democracy’s 
finest hour. If they do not say this, they will say that this was the test that proved 
that democracy could not live in a world of force, and that it is ephemeral, idealistic, 
impractical, anaemic, transient. 


I do not presume to think that I am bringing to you thoughts that are new. To 
many of us has come, and to many of us yet will come the call to serve as soldiers 


FLORIDA LAW JOURNAL 3 


under arms. The great legal profession of this state has already established for itself 
a record of which it may justly be proud, in contributing its members to the service. 
Those who are left are serving on draft boards, ration boards, war bond sales campaigns, 
scrap iron campaigns, and in every capacity for which the country ealls. They are 
leaders in their communities—they are not shirking the job. 


It is true that we have weak ones, just as we have them in peace time, some who 
are subject to, and deserving of criticism. Perhaps it is wrong, but I am growing less 
sensitive to this famous indoor sport of wise-cracking at the lawyer’s expense. I have 
known some crooked lawyers, but I have known far more crooked clients. 


I am reminded of the story of an incident involving one of the important citizens 
of my own city, and an old colored gentleman. Both of them had been working in 
the hot sun for a good many hours together, and finally the white gentleman said, 


“Sam, you go in the garage and get a bar of Octagon soap and go down to the lake 
and clean up a bit because you stink.” 


Sam shuffled his feet in the sand for a minute, and replied, “All right, Mr. Joe, 
T'll go, but I don’t think it’s me.” 


Insofar as the great majority of the profession is concerned, however, perhaps 
the story of Montaigne, King of Macedon, would be appropriate. As he passed through 
a village, someone who resented his presence, threw water on him from an upstairs 
window. He was urged to punish the culprit, but realizing the position of the man 


who was thus misled, his answer was, “No, he only threw water on the man he took 
me for.” 


The lawyer is first a citizen, and then a lawyer. That is also the order of duty. 
We do not—we cannot—we must not attempt to stand apart from the country in this 
great travail of its soul. As Kipling said, “Around the trunk of the tree the law 


runs forward and back; the strength of the pack is the wolf, and the strength of the 
wolf is the pack.” 


While it is said that in the midst of arms the law is silent, it is not dead, nor 
impotent. We have a great opportunity for service to be rendered to ourselves, and 
to those to come. We can help preserve the will to be free. 


But, you ask, is it possible for a man to ever arrive at a point where he does 
not want the freedom of citizenship, that which we covet and guard so jealously? 
And the answer is, it is possible. It is not only possible, but it has happened. The 
will to be free is a thing which can be destroyed. It has been destroyed in many 
parts of the world. Make no mistake about this—it has been so utterly destroyed that 


the forces which oppose ours are as deeply convinced and convicted of the righteousness 
of their cause as are we. 


But I was speaking of our duty. Let me read to you from an editorial written 
during the recent meeting of the American Bar Association in the City of Detroit: 


“Where law ends,” said William Pitt, “tyranny begins.” 


We are engaged in a life and death struggle with leaders in Europe 
and Asia, who are the sole embodiment of law for their peoples. 
Theirs are governments of men. Our own has been described as a 
government of laws. That is the difference between tyranny and free 
government, which guarantees equality to all before the law. 

Wars are fought not only to win, but also to survive. We are 
fighting to preserve the American way of life, which rests squarely 
on the Constitution and the laws enacted thereunder. The protection 
of those laws is as vital as the protection of our shores. 

The American Bar Association is looked to by the entire nation to 
maintain a vigilant watch over that heritage.” 
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We must maintain a cohesive organization for the purpose of leading the people— 
in maintaining their will to be free. Every man will count in this battle—a battle 
which never knows an end because between the rights of the individual and the rights 
of the governing authority, there is never a truce. We must not be too late. 


This desire to secure and maintain a cohesive organization, effective, resourceful 
and powerful, is one of the reasons why I am of the belief that the Bar of this state 
should be united in a single organization, not necessarily for reform—that is, not for 
reform’s saxe. I am not a reformist, and have no patience with reform in its professional 
sense. But I do believe that by this method, and it is the only one that I know of, 
can the legal profession of this State make its strength felt, by the care of any situation 
which arises in its own ranks, as well as the exercise of its influence outwardly. 


I repeat, we must not be too late. As some one has said, “The wealthy are always 
loath to believe that they can ever be poor. They cannot see the approach of the clammy 
hand of adversity until it is actually upon them. The Russians of the Tsar did not 
know that their power had disappeared until the ground had actually crumbled beneath 
their feet. The French aristocrats danced, disdainful of the glowering mob, though 
the sources of their pomp and position had already been eroded past all recognition.” 


In the northern part of England not many years ago, was unearthed an old stone 
from its bed in the earth where it had rested for centuries. It brought this message, 
inscribed upon it in the language of its day, “Traveler, it is later now than you think.” 


I need not attempt to prescribe for you the methods to be followed in this sort 
of fight. In it, you are the people, because every time you go into court, or advise a 
client in the course of your practice, you become an example-—good, bad, or indifferent— 
of the workings of democracy. 


I am told that in Belgium, the Germans discovered that the Belgium people were 
placing wreaths upon the graves of fallen fliers of the Royal Air Force, and they 
prohibited this tribute to members of the organization of whom it is said, “Never 
before in the history of human conflict have so many owed so much to so few.” 


This prohibition was necessarily observed, but in the dead of night instead, they 
seattered the seeds of the poppy upon these heaps of turf, knowing that when the 
spring came, they would respond and the earth itself would express their gratitude. 


Great political philosophies come with the stealth of the thief in the night—not 
necessarily always with the force of arms. The springtime of Peace will surely come, 
and if the seed of love of liberty and freedom remain in this soil which we fight now 
to protect, it will blossom again, and pay glorious tribute not only to those who 
fought on the fields of battle, but to those who likewise fought here that these great 
principles should survive. 


At present we stand embattled on home and foreign fronts. Here in this land, 
we face the problem of yielding as much, but no more of the rights of free citizens 
as may be necessary to protect us from enslavement and annihilation. To the end that 
our institutions may survive, we will fight until the last sinew of every muscle has 
spent its last scintilla of energy in our common defense. We will fight that we may 
not be enslaved by foreign rule. We fight also that we may maintain those institutions, 
and the love of them which will prevent us from being enslaved by any force arising 
within our own borders. 


We must not successfully fight the battles on land and sea, and sacrifice the lives 
of our people, and lose the war for the preservation of the love of individual liberty. 


From our ports each day are going forth men girded for battle—men destined 
to meet and perhaps die in defense of the right of self-government. It may be that 
they do not well understand just what they are fighting for, but the nearest approach 
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to it, perhaps, in their own minds, is that they want to continue to live in a free 
country, where the law instead of being their master, is their servant—where it is 
not only a sword to punish the offender, but a shield as well for the one who does 
not offend—that reasonable relationship between one man and another. 


I conceive it to be the duty of the legal profession to strive as earnestly as we 
may to see that these men when they return, shall return to the same port, speaking 
figuratively, from which they sailed. 


Whether we like it or not, whether we think it justified or not, it is this profession 
which must take the responsibility in the eyes of the general public, for whatever 
happens. We are already under fire because we have not yielded as quickly as perhaps 
the majority of the people thought proper, in the modification of our legal strueture— 
as, for example, in the matter of administrative law. Mind you, however, we will be 
just as mueh eriticized in the future, if not more, should this legal structure of ours 
be destroyed for having yielded at all. 


Let us heed the words of former Chief Justice Hughes when he said: 


“The lamps of justice are dimmed or have wholly gone out in 
many parts of the earth, but these lights are still. shining brightly 
here. We are engaged in harnessing our national power for the defense 
of our way of life. But that way is worthwhile only because it is the 
pathway of the just. 


“Tt is our high privilege, although our task may seem prosaic, 
to strengthen the defenses of democracy by commending to publie con- 
fidence and esteem the working of the institutions of justice in both 
state and union.” 


THE PROPOSED INTEGRATED BAR 
By DEWEY A. DYE, Bradenton, Florida. 


In 1941 when the Senate convened, I was opposed to the proposal to integrate the 
bar. This opposition was based on a belief that the program was an effort to force or 
“blackjack” every lawyer into the Florida State Bar Association. A sympathetic inde- 
pendent study of the plan demonstrated that;my fear was unfounded. My fears were 
dispelled. I was convinced of great merit, accordingly the bill when introduced carried 
my name as sponsor, and in the floor fight my effort was fruitlessly directed toward 
seceuring its passage. On this we failed in the Senate by a close vote, though the bill 
passed the House with only six or eight dissents. 


No doubt my interest in the program is the reason why Tom Gurney appointed 
me chairman of a committee of lawyers to renew the program in 1943. In this article 
an effort will be made to settle some confusion, and to, as we used to say in the Senate 
“explain the bill.” 


About twenty-five states have integration. With due humility it is asserted that 
the nomenclature is too mysterious for the average lawyer to take in without more thought 
and effort than most of us are willing to put into the protection of our profession. Just 
what term could be used to give a thumbnail sketch of the program is beyond my imagi- 
nation to concoct, but its purpose and function is to provide something comparable to 
a “grand jury” investigation of professional misconduct of lawyers, before lawyers, and 
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under the supervision of the courts, and before the courts to the end that professional 
miseonduct will not go unpunished. 


A responsible state-wide agency is planned to which an aggrieved member of the 
public may turn for redress, to the end that there will not be one law for the layman 
and another law for the lawyer. Complaints are prosecuted before the courts. Divorce 
scandals in Miami and several notorious disbarment cases of recent years in other 
sections of Florida, general complaints throughout the state and unsavory newspaper 
comment show the need of a house cleaning through the courts of lawyers by lawyers. 
Let us, if we can, see what integration is. This article is a sincere effort to be informa- 
tive, nothing else. Lawyers and legislators alike are capable of making their own sound 
judgments. The difficulty is getting possession of the facts. 


All of us know what “Disintegration” means, viz, to break up, to fall to pieces, to 
separate into parts, etc. One thinks of decay or decadence. “Integration” expresses the 
opposite idea, viz, to make whole or renew, to make entire, to complete or round out, 
to unite so as to form a whole. The thirteen original colonies were separate and distinct, 
they united or integrated to form the United States, the soul and the body “go to com- 
pound and integrate the man.” 


Hence, an “Integrated Bar” is a unified or consolidated bar. So the Integration 
Bill is one, which, if enacted, will enable the Supreme Court, if it desires to do so after 
public hearing, to prescribe procedure for disciplining, suspending and disbarring 
attorneys at law, and to “organize and supervise the governing of an association to be 
known as the Florida State Bar to be composed of the attorneys at law of this State 
to act as an administrative agency of the Supreme Court in the exercise of such authority, 
and to require that all persons practicing law in this state shall be members of such 
association in good standing and pay such annual fees as shall be fixed or approved 
by said Supreme Court, not to exceed $5.00.” 


This grant of authority dovetails into the existing court function of fixing quali- 
fications and requirements necessary for admission including investigation, examination 
and admission, and prescribing ethics to control professional conduct of lawyers and 
judicial conduct of judges. 


Before attempting an explanation of how an integrated bar is instituted and 
operated other facts should be considered and understood. 


First: The bill is permissive only, an enabling act. Power is lodged in the Supreme 
Court to provide for an Integrated Bar if the court in its wisdom, after study and 
hearing and argument decides that The Florida State Bar should be created as the 
court’s own administrative agency to act under its supervision in policing the bar. 


No basic principle or interest of lawyer or public is violated in lodg’ng this power 
here. The Supreme Court consists of seven seasoned lawyers elected by the people. 
As elective constitutional officers, individual judges, and the court as a whole, are 
responsive to the publie need and good. The court will neither provide for nor continue 
integration unless convinced it is in the public interest, and will facilitate the adminis- 
tration of justice. 


Second: The plan is democratic, it is initiated by elected judges for practicing 
lawyers. Once in operation The Florida State Bar, composed of all the attorneys of 
the state, acts solely as an administrative agency of the judicial system of the state in 
the exercise of those matters committed to it by the Supreme Court. Lawyers elect by 
circuits, an equal number from each circuit, as an administrative board, so the lawyers 
of each cireuit have an equal voice and vote with the lawyers of every other cireuit, and 
no “clique or clan” will have control of the organized bar or of the board that is only 
to enforce procedure for disciplining, suspending and disbarring attorneys at law under 
rules fixed by the courts, and before the courts, not elsewhere. 
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As equal responsibility for results achieved is in the bar and each member of 


it—herein lies the merit of the proposed change, a unified command, no more buck 
passing. 


As stated, in my judgment tha act to enable the Supreme Court to integrate the bar 
of Florida, failed in 1941, because of lack of understanding of the program and an 
inherent prejudice against change. Human nature rebels against change, this is especially 
true of lawyers. It is submitted that the mystery of “integration” has been removed, 
let us see how it is instituted. 


There are two methods of unifying a bar, one is through Supreme Court rule 
under a general enabling act as is proposed in Florida, the other is by a long legislative 
act setting forth in detail the whole machinery. The rule method seems more sensible 
and flexible for the court exercises a function it understands and is able to administer, 
interim amendments may be promulgated as needed, and legislative time is conserved 
for more essential things. Then too, lay legislative members dislike to pass on wisdom 
or folly of the details of bar regulation. When court rule is the form it always follows 
notice by the court, and a hearing of the lawyers. 


Lawyers interested in going deeper into the legal phases will find an excellent 
Annotation in 114 A. L. R. at 161. The exact number is unknown to me, but approxi- 
mately twenty-five states have integration, about equally divided between rule and 
statute, so we have precedents. 


Whether by rule or legislative enactment the conventional pattern makes every 
lawyer a member, and provides that all subsequently admitted automatically become 
members. Classes of members are usually honorary, active and retired, honorary are 
judges of state and federal courts not engaged in the practice; retired members are 
inactive lawyers making written request for this classificat‘on; all others are active, and 
in them repose the power to vote and hold office. They alone pay the annual registration 
fee. The governing board consists of an active lawyer from each circuit, elected by the 
lawyers of that cireuit, part elected for one year, part for two years and thereafter for 
two yeras, (odd and even numbers like Senatorial districts.) These board members, 
variously denominated directors, executive committee, commissioners or what not, receive 
no compensation, but are by vote of the board reimbursed for actual travel and suste- 
nance expenses. The Board acts as an administrative agency of the Supreme Court for 
the sole purpose of enforcing in the method provided by the court, such rules and 
regulations on the subject of disbarment, suspension, reprimand or reinstatement as 
are promulgated by the court. 


This board elects a president and vice president; also a secretary-treasurer who is 
under bond. The board has committees on Legal Education and Admission, Legislation 
and Law Reform, Unauthorized Practice of Law, Professional Ethics, Complaints and 
Grievances, and other committees as needed or specified. Power to subpoena witnesses 
and records is granted for investigation of grievances both for and against members 
complained against. Admission to practice remains as now. The board or a committee 
of the board as permitted by the Supreme Court receives and hears complaints against 
attorneys. Hearings must be had in the county of residence or where the act complained 
of oceurred. If probable or reasonable cause exists, it shall cause a formal complaint 
to be reduced to writing, served, and after notice conducts a hearing. The board or 
committee may dismiss the charges, but if after evidence and argument it decides dis- 
barment, suspension or other disciplinary action should be had, its verified report is 
filed with the clerk of the cireuit court of the county of the hearing, whereupon, a 
rule is issued, served upon the attorney, and returned before the cireuit court requiring 
the attorney to show cause why the report should not be confirmed and an appropriate 
disciplinary order entered by the court. This procedure is comparable with grand jury 
practice, save that the lawyer is entitled as of right to counsel and a hearing before 
the commission or committee as a condition precedent to finding or filing official charge 
with the cireuit court. The resident circuit judge or senior circuit judge designates 
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several circuit judges to preside over and conduct the proceeding on the order to show 
cause. Testimony may be offered by either party at this hearing, counsel is available 
to either party, any order entered is subject to review on appeal to the Supreme Court. 


Naturally detailed rules of procedure by and before the committee or board and 
the court are promulgated by the court just as rules of practice are promulgated. The 
board has right to employ persons to represent it in investigation, or prosecution, either 
of cases before it—or in eases initiated before the courts without its intervention. The 
method of suspension, disbarment, etc., is cumulative to existing methods. Every safe- 
guard that charity casts about an accused person is preserved. 


Registration of all attorneys is required, and an annual registration fee in an 
amount fixed by the court not to exceed $5.00 is collected to support the program. 


Funds collected from the registration fee are deposited with the state treasurer, and are 
payable on warrant of secretary-treasurer approved by the board. The board may fix 
a salary for secretary-treasurer. While this is a matter within the discretion of the 
Supreme Court a sensible administrative move ‘would be for the clerk of the Supreme 
Court, who is secretary of the Law Board to also be secretary of the Bar. 


Details of these broad principles are filled in by the Supreme Court, including 
place of office, time of meetings, ete. This outline is given merely as the usual pattern, 
in fact it is about the only pattern that could be proposed, afford due,process of law 
and at the same time furnish adequate enforcement machinery. In truth unification 


has no function other than to promote and enforce honest standards of conduct under 
the supervision of and for the Supreme Court. 


Such a set up is neither social or political, is not calculated to perform any function 
of the conventional voluntary bar association such as the present Florida State Bar 


Association, or any other society, club, or association of lawyers that might be organized 
in the future. 


I think it was confusion of the proposed integrated Florida State Bar to be set up 
by the Supreme Court, if the court so elects, with the present voluntary professional 
society, Florida State Bar Association, and the erroneous belief that the two were to 
be merged in some fashion, that engendered general misunderstanding and opposition 


in the Senate in 1941. They are different entities utterly unrelated with entirely dif- 
ferent functions to perform. 


Some misunderstandings should be removed: 


1. Unification or integration is not a statute or rule made bar association for 
any purpose other than enforcement of wholesome, honest conduct, and punishment for 
dishonest conduct by lawyers. There will be no relation between the voluntary social 
and professional organization of lawyers known as the Florida State Bar Association. 
This is purely a statewide society of lawyers, just as there are local clubs, societies or 
associations in counties, cities and circuits. None of these as such will have any place 
or part in an integrated bar, they will continue as now with the same voluntary function, 
nor will the state association nor any local association or society or Mub of lawyers secure 
any financial gain from a unified bar. 


2. This is not a “closed shop” measure and has nothing to do with the amount of 
fees charged for services. Cost of legal services will be neither more nor less because 
of the enactment of this bill and the organization of the bar, nor will the relationship 
between lawyer and client be any different than now, save that if lawyers meet the 
challenge, clean house and keep the house clean, the public should with justification 


have greater confidence in individual lawyers otherwise unknown to them who constitute 
members of the bar. 


3. It is not exclusive, there is no right to refuse admission, every person now 
entitled to practice law will automatically be a member, he will be a member in good 
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standing for payment of $5.00 a year, and will remain such unless after hearing he 
is disciplined, suspended or disbarred by a court of competent jurisdiction. Funds 
collected are public funds in trust for administrative purposes charged first for payment 
of necessary expenses of administration, a small proportion, and second, for expenses 
of investigation, and if necessary prosecution of charges involving the professional 
conduct of lawyers. Others may not agree with me, but to my mind this is the only 
service the integrated bar can render, that is, safeguard the public by enforeing con- 
formance and not mere lip service to our high standards. 


So an indirect, but none the less meritorious, by-product to the vast majority of 
lawyers is that in purging the bar of dishonest lawyers, the interest of honest lawyers 
is safeguarded by giving the public sound reason to believe that a license to practice 
is what it should be, a certificate of integrity. This insurance is valuable to both public 
and lawyer. Why any ethical lawyer objects to such objectives can only be explained 
by his not being in possession of the facts. 


4. Since an integrated bar is not a social organization, the race, nationality, erced 
or “previous condition of servitude” of any member does not concern any other member 
save to the extent of seeing to ability in admission and honesty in practice. 


5. Integration is not undemocratic, for with commissioners equally apportioned 
to and eleeted by cireuits, equal representation is always guaranteed. The public still 
may be heard. Heretofore the public had legislative committees and the legislature 
itself as a forum into which to go to voice protests or desires. Bar Unification will not 
deprive them of this right, but rather improve it, for Florida Supreme Court is an 
elective body, in constant session, responsive to the needs of the commonwealth, and 
small in number. Responsibility is more easily attached than in the case of the confusing 
legislative picture where houses and committees are always working under pressure and 
with myriads of unrelated problems to solve. 


6. It is not unworkable. At least twenty-four states have found the plan successful. 
In twenty years of experience none has returned to the old system. However, if it does 
not work in Florida, the Supreme Court may retire from the field or the legislature 
may repeal the enabling act and again take charge. 


7. Claims that persecution will follow, that dictatorial power is granted or that 
personal axe grinding will be the practice, reflect upon the integrity of our court, and 
the commissioners whe will be elected by the lawyers in each cireuit to administer the 
act. Certainly the lawyers in each cireuit will select the finest men who will accept such 
uvhappy employment. The ery of “wolf” is a mere straw man set up as an inspiration 
for the noise and pleasure of destruction. 


8. There is no reflection on those at present administering our inadequate laws 
pointing to similar objectives. 


We now have fifteen Cireuit Court Commissions consisting of representative lawyers 
of high purpose, appointed by the cireuit judge, charged with the duty of handling 
complaints, but they are encumbered with the necessity of working for a livelihood, 
ofttimes they are, as in the circuit in which I practice, separated by more than sixty 
miles of travel, serving without compensation and without expenses, without funds to 
conduct investigations, save possible witness fees, and required, if they do anything at 
all, to pass on the alleged misdeeds of lawyers with whom they practice and associate 
every day. These commissioners are conscientious and wish to do a good job but they 
labor under such conditions that any fair minded person be he a layman or lawyer must 
recognize that a competent job is utterly impossible. Time for investigation and money 
for investigation must be provided. The reflection is on the method not on the persons. 


That improvement is needed all will agree, that narrowing of responsibility, pro- 
vision of adequate funds to spend for vigilant trained full time investigation will bring 
results, we must concede if we but ponder a moment and think of the FBI. Where 
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chaos once reigned in enforcement of Federal criminal laws, and interstate crimes, 
efficiency now prevails through vesting of authority in one sincere, adequately financed 
trained agency. No more sidestepping of responsibility or “buck passing,” but results 
of which the nation is proud. 


We might use high sounding phrases, speak of justice, standard of ethics, and other 
moving descriptive matter, but when we get right down to brass tacks we must acknowl- 


edge that what is needed is a good house cleaning, Integration has accomplished this in 
other states, it will do it in Florida. 


(Next Month This Subject will be continued with a symposium of 
opinions from Bench & Bar, in states where experience has been had.) 


REPORT OF COMMITTEE ON NATIONAL 
DEFENSE OF FLORIDA STATE BAR 
ASSOCIATION 


CHARLES A. MITCHELL, Vero Beach, Chairman 


It is estimated that between 20 and 25 percent of all lawyers in the State of Florida 
are at present in the Military Service. In other words, approximately one out of every 
four attorneys practicing in Florida is now in some branch of the Military Service. 
Actual data on individual members of the Bar in Florida establishes the fact that 17% 
of the members of the Bar are in Military Service. It is known that the reports on 
individuals are incomplete. Definite reports from a number of Bar Associations in the 
State, and which reports are complete, show that 2414% of the lawyers residing in the 
County on which full reports are in hand are in the Service. Since complete reports 
are in hand from Associations from every geographical section of the State it is fair 
to assume that this percentage will hold true throughout the State. 


This Committee has been active throughout the year. Two formal meetings of the 
Committee have been held, one in Jacksonville and one in Orlando, with excellent attend- 
ance of the Committee members. A large volume of work in connection with the objec- 
tives and responsibilities of the Committee has been handled by correspondence. 


The Committee together with the State Bar Association Committee on Legal Aid 
initiated a program for the furnishing cf legal aid to all members of the Armed Services 
and to their dependants. This program is now entirely within the jurisdiction of the 
State Bar Association Committee on Legal Aid and a very efficient organization has 
been effected to accomplish this purpose. 


The Committee on National Defense in conjunction with the State Defense Council, 
has provided a State Legal Section or Committee with the duty of furnishing legal 
assistance to the State Defense Council. This same plan has been carried through to 
the end that legal sections have been provided by the State Bar Association for the 
Defense Councils in each county or community. Legal advisers have been provided from 
the Bar of the State for the various public boards dealing with problems of the national 
emergency such as selective service boards, rationing boards, and similar bodies. 


Members of the Bar in every section of the State are serving as members of advisory 
boards for rgistrants under the Selective Service Act and as such, assist registrants in 
the completing of questionnaires, etc. 
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Members of this Committee have engaged in legal research in the preparation for 
the ordinances of municipalities and in similar work where legal assistance has been 
required in connection with a considerable variety of matters arising by reason of the 
present national emergency. Members of this Committee are frequently called upon by 
the American Bar Association, by Committees of State Bar Associations of other States 
by Defense Councils and by representatives of the various branches of the Armed Service 
of the United States, in connnectio with their official duties for digests of the laws of 
Florida relating to certain subjects, for legal opinions and’ advice generally and having 
to do with various phases of the national emergency. 


I received the following telegram from the Executive Director of the Florida 
Defense Force, Geo. L. Burr, Jr., regretting his inability to be here today: 


“Deeply regret conference with Regional OCD officials here Monday makes it impos- 
sible for me to assist you in presenting the report of State Bar Association Defense 
Committee. It would have been a pleasure to tell members of the Association of the 
wholehearted patriotic cooperation given by you, President Tom Gurney and other 
members of your committee. You rendered material assistance in helping the State 
Defense Council perfect its speakers’ bureau organization at the State and District 
levels. Your committee made it possible to establish a legal section not only for the 
State Defense Council, but for a majority of our 135 county and local Defense Councils. 
Special committees of the State Council’s legal section are rendering important service 
in drafting legislation to cover defense needs and problems. In the county and local 
Defense Councils, members of the Bar Association are advising council officials, enrolling 
in the speakers’ bureau, drafting ordinances and giving valuable counsel as emergencies 
develop in connection with the enforcement of new war regulations. We have received 
no finer cooperation from any group in the state and the officers of the Association, 
the members of the Defense Committee and yourself have our sincere thanks for the 
enthusiastic asasistance and support you are giving to the Civilian Defense program. I 
only regret I am unable to thank you personally in behalf of the Council. 


GEORGE L. BURR, JR., Executive Director State Defense 
Council of Florida.” 


Every lawyer of the State is well aware that the entire membership of the Bar of 
the State, virtually without exception, is engaged in some phase of war work including 
those activities having no direct connection with our profession and which are common 
to all citizens and such as the buying of war bonds, service as air wardens, air raid 
spotters, members of defense councils, members of speaker’s bureaus, ete. 


I am sure it would be very interesting, if time permitted the relating of incidents 
and experiences illustrative of the various activities in which the members of the Bar 
are engaged and which I have enumerated. To do so would probably give a better idea 
of the volume and scope of the work. However, time does not permit and furthermore, 
these activities of the Bar should not be recited in a spirit of pride or for the purpose 
of seeking commendation for the Bar. These activities which have been undertaken by 
members of the Bar simply represent matters which lawyers are particularly fitted to 
handle by reason of their professional training and experience. In so doing they are 
simply accepting their responsibility as citizens in common with the citizenship gen- 
erally of the State and Nation and without regard to profession or occupation. We, as 
lawyers, know that we are not entitled to any praise for exerting ourselves to the utmost 
in the performance of the duties which are ours by reason of the present world conflict. 
Therefore when this Committee makes this, its report, it does so simply in order that 
this Association may know that its Committees are attempting, to the best of the mem- 
bers ability, to carry through to successful completion the work of the Association which 
has been delegated to them for the present year. 
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REPORT OF COMMITTEE ON THE BILL OF RIGHTS 
Honorable H. S. PHILLIPS, Tampa, Chairman 


Before Pearl Harbor and the declaration of war by the United States, the treatment 
of alien enemies was a theoretical problem, and after the declaration of war, it became 
a factual problem. 


Official figures show that when the war broke out, there were living in the United 
States, 934,100 German, Italian and Japanese aliens. Within forty-eight hours after 
the President’s proclamation of December 7th and 8th, more than 1,000 of the most 
dangerous Japanese, German and Italian aliens were in F.B.I. custody. By the end of 
December, the number had increased to 3,000. During the past year, the total number 
of alien enemies apprehended has increased to ,12,071. Of this number, 3,567 have been 
released by United States Attorneys after preliminary examination. 7,627 cases have 
been disposed of by Alien Enemy Hearing Boards. 3,646 have been interned for the 
duration. 2,933 have been placed on parole. 1,048 have been released outright. 361 eases 
have been handled through other channels. 516 are awaiting hearings. Of the number 
interned, 1,974 are Japanese, 1,448 are German, and 210 Italians. 1,400 were of other 
nationalities. 


The Italians have shown exceptional behavior. Less than one-half of one percent 
of them have been interned. This was one of the reasons that prompted the Attorney 
General and the President to agree to remove Italians from the classification of “Alien 
Enemies,” reserving the right to keep under surveillance and deal with, as alien 


enemies, any Italians who might prove or be determined to be dangerous to the public 
safety. 


As I have repeatedly stated in speeches that I have made during the past several 
years, in fact, from time to time since the first World War, this war, as well as the first 
World War, found this nation honeycombed with thousands, in business, in public 
office, in our schools, in every avocation of life, practically, that were at heart and in 
mind, enemies of the United States Government, seeking to ineuleate the minds of their 
associates with doctrines and principles inimical to our form of government. 


It was discovered that there were 2,000 foreign agents operating in the United 
States, and that one-third of these represented friendly nations with whom we have 
lend-lease arrangements. 


Investigations and figures show that there are in the United States 80,000 members 
of active or reserve foreign military forces; 20,000 non-diplomatie officers and employees 
of foreign governments; from ten to 15,000 representatives of foreign concerns; 750 
publications under foreign control or influence. The majority of these have not been 
especially concerned with propaganda or political matters, nor had any subversive intent, 
but out of the mass of data which the Department of Justice has gotten together, it 
was discovered that twenty-five hitherto unknown organizations representing Spanish, 
Finnish, French, Roumanian, and other foreign political groups were in this country 
and that while their declared purposes have been amicable, and they claimed that they 
were only interested in “cementing friendly relations with the United States,” the facts 
show that the “cementing” process has involved considerable effort on the part of these 
agencies and organizations to get American public opinion back of one or another 
foreign cause. Investigation by the various units of the Department of Justice, the War 
Department, the Immigration service, and other units and branches of the government, 
has shown that more than 2,000 foreign agents openly engaged in propaganda against 
the United States government, have been placed under rigid control. Much information 
had been obtained by the F. B. I. and other agencies working in close connection with 
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the F. B. I., with respect to alien enemies in the United States, before war was declared. 
The F. B. I- had inspected the records and accumulated a mass of information with 


respect to them, especially those that have been classified as dangerous. The following 
are some of the results: 


1. Frederick Joubert Duquesne, and his 32 eo-agents, of Nazi Germany, who intrusted 
the operation of their “secret” radio station to an F. B. I. agent, were arrested in June, 


1941. They were tried and sentenced in January of this year to terms ranging up to 20 
years each, 


2. Kurt Ludwig and his eight confederates, also on the payroll of Germany, were 
given similar sentences in March of this year. 


3- Eight Nazi Agents who landed on our coast from submarines last May some- 
where near Jacksonville, were rounded up by F. B. I. and tried and found guilty, and 


six, as you know, were executed, one sentenced to life imprisonment and one to thirty 
years. 


4. Excluding those above mentioned, there have been convicted 49 persons who 
were charged with espionage. These 49 persons received sentences averaging 10 to 12 
years. During the past year, 8 persons have been convicted of treason, four were sen- 
tenced to death; one had aided the escape of a Nazi prisoner of war. Three of them 
were accomplices of the Nazi Agents that were executed. Three other accomplices received 
sentences of 25 years in prison. Another one remains to be sentenced. 


5. Anastase Vonsiatski, the leader of the World Wide Russian Fascist organization, 
who edited a weekly paper, and expressed his views and teaching in many pamphlets 
and speeches, began to be investigated by the F. B. I. in 1938. By the time we declared 
war, they had much information concerning him and his activities. In June of this 
year, indictments were returned against Vonsiatski, as the head, and Otto Willumeit 
and Wilhelm Kunze, bund officials, Dr. Wolfgang Ebell of El Paso, Texas, and Rev. 
Kurt B. Moizahn, of Philadelphia, charging them with conspiring to furnish defense infor- 
mation to Germany and Japan. All plead guilty except Molzahn. He was tried in 
July, and convicted. All are now serving prison sentences ranging as high as 15 years- 


6. Eighty convictions under the sabotage statutes have been secured during the 
past year, but most of them have not been serious, having been more of the character 
of malicious mischief, or aets growing out of personal spite, or a desire for publicity. 
In al this work the Attorney General has deemed it necessary and wise not to proceed 
with too much haste, and not to be vindictive, as such a course might result in greater 


damage to Democracy than good. In short, that the remedy might result in more harm 
than the disease. 


7. William Dudley Pelley, George W. Christians, and Robert K. Noble, along with 
23 others, have been sent to prison for sedition. 46 others are under indictment for 
sedition and awaiting trial in Washington, New York, Chicago and San Francisco. 


8. The Department of Justice has excluded from the mails, publications known 
as “Social Justice,” “The Gallilean,” “The Philadelphia Herold” “The Silver Shirts,” 
“The White Shirts,” “The Crusader,” along with 70 newspapers and publications that 
were spokesmen for the American Fifth Column, before Pearl Harbr- 


9. Under the Foreign Agents Registration Act, and related statutes, 44 persons 
have been cunvicted and sentenced to prison for a total of 105 years. Among these are 
George Silvester Diereck, Laura Ingalls, Ralph Townsend, Waller Gray Mathesson, and 
others, who were the paid propagandists of Germany and Japan. 


The agencies working together, and in conjunction with the F. B. I. and that have 
rendered most valuable services in protecting the United States-from alien enemies, 
are the following: Special War Policies Unit, an administrative arm of the War Devision. 
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This unit employs a staff of translators and analysts who study pro-Axis organizations 
and literature, which includes an average of nearly one thousand foreign language 
papers weekly. These analysts and translators prepare the analytical reports as to 
each publication examined, and confer with the Department of Justice, and other agencies, 
such as the War, Navy, State, War Information, Strategic Service, ete. The files of this 
War Policies Unit contain confidential reports on approximately 3,700 organizations, 
1,400 publications, and 2,100 individuals. 


10. Herbert Karl Fredrich Bahr, a Nazi Agent, was convicted and sentenced to 
30 years imprisonment in September, as a result of investigation by said Agencies. 


11. A large number of naturalized aliens have been de-naturalized because the facts 
showed that when they took the oath of American citizenship, they did so with mental 
reservations, and the facts also showed that since their naturalization, their conduct and 
sympathies were anti-American, and that their real attachment was for their native 
country, and that they simply secured naturalization to be in position to render better 
and more efficient service to their native country. Found among this group, were: 
Domenico Trombetta, a pro-Fascist Italian Newspaper publisher; Herman Ange, August 
Klapp Rott, and Gustav Elmar, all of these being bund officials. 42 have been denatu- 
ralized, and 300 additional suits are now pending, and more than 2,590 such cases are 
now under active investigation. 


12. Investigations and activities on the part of government agencies, have caused 
a great increase in applications for naturalization. For the fiscal year ending June 30, 
1942, 343,487 aliens applied for their first papers. 


The detention facilities have been taxed beyond their capacity. Legislation is being 
considered by Congress to give authority to deport aliens to the countries from which 
they are sitting in temporary exile. In my opinion, this legislation should be enacted. 
Of course, we should keep secure within our prison walls and detention camps, the real 
dangerous ones. 


Now for the data on the Southern District of Florida: 


On October 23, 1942, the Alien Enemy Hearing Board for the Southern District 
of Florida had acted on a total of sixty-five cases. Out of these only three were released 
outright, twenty-eight were released on parole orders, under supervision of varying 
degrees of strictness, and thirty-four were ordered interned for the duration. 


In April, 1942, statistics prepared with respect to each Division of every Federal 
District, showed the population of Florida to be 1,512,855; that the alien enemy popu- 
lation for the Southern District was as follows: total 4,547. Of this number 1,592 were 
classified as Germans, 2,855 as Italians, and 1,000 as Japs. 


REPORT OF COMMITTEE ON JUDICIAL ADMINIS- 
TRATION AND LEGAL REFORM 


By JAMES A. DIXON, Miami, Chairman 


The Committee has been unable to have any meetings due to the war duties which 
a number of the members have taken on, and transportation difficulties. However, 
considerable correspondence has passed between the members and there seems to be 
a general agreement as to the scope of the work which the Committee should undertake: 


1. The Committee is not making any sweeping recommendations as to matters 
of legal reform or judicial administration, principally because we feel that before any 
such program is undertaken it should be submitted to the Association as a whole and 
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receive the approval of that body. It will be necessary to lay the ground work for 
any legislative action before any recommendations of the Committee could be submitted 
to the Association. The Committee therefore feels that it would be better to limit its 
activities to recommending to the Legislature the passage of non-controversial legislation. 


2. With this limitation upon its activities, the Committee will recommend therefore 
to the 1943 Legislature the enactment of a substantial number of the more important 
uniform Acts. Florida has woefully few of these, and they and their accompanying 
body of construing decisions from other states will go a long way toward supplying 
serious omissions in our body of legislative and judicial law. These acts will not be 
urged upon the Legislature as the action of the Association as a whole, but merely 
as the recommendations of this particular Committee. 


3. Many interesting suggestions have been forwarded to the Committee to furnish 
material for recommendations by the Committee to the Association. Among these are: 


(a) The re-writing, expansion and clarification of the present Statutes relating 
to Guardian and Ward. 


(b) The adoption by the Supreme Court of a rule that in the absence of controlling 
Florida authority upon any topic covered by the Re-Statements, appellate briefs may 
cite only the Re-Statements. 


(c) An Act to provide for the suspension of powers of Fiduciaries if called into 
war service, and their reinstatement after discharge therefrom, and the appointment of 
substitute fiduciaries during the interim. 


(d) The creation of a right of partition at the instance of creditors of the husband, 
as against the inchoate dower right of the wife. 


(e) The adoption of a new business device in the State of Florida—the Limited 
Partnership. 


(f) The exploration of the possibilities of having the Supreme Court of Florida 
hold sessions (at least for hearing of oral arguments) in the central and southern parts 
of the State. 


I would particularly urge that this subject be considered by the Conference of 
Bar Delegates, as the transportation situation is becoming increasingly acute and the 
lawyers in the central and southern parts of the State are being more and more hampered 
as time goes on by the necessity of going to Tallahassee. For this purpose it would 
seem appropriate that a Committee be appointed to confer with the Supreme Court 
to see if some method cannot be worked out whereby this can be accomplished. This 
is a matter which should not be delayed for legislative action. It has been suggested 
to the Committee by many sound lawyers that the Judges might hear oral orgument 
at any place which might be mutually convenient to the Judges and the lawyers involved, 
and that this would not constitute the holding of a session of court outside the capital 
city, within the meaning of the Constitution, so long as the judgment of the Court 
was rendered in Tallahassee. It is argued in this behalf that the function of oral argu- 
ment is to acquaint the Court with the law, and that it is no more an improper thing 
for the Court to become acquainted with the law through discussion with the lawyers 
outside of Tallahassee than it would be for one of the individual Judges to get on the 
train and go to Jacksonville to consult a law book available only at that point. I sin- 
cerely trust that something definite to this end may be accomplished at the conference 
vf Bar Delegates. 


The Committee on Judicial Administration and Legal Reform is receptive to sug- 
gestions as to matters within the scope of its functions. Please pass along to the 
Members of the Conference of Bar Delegates our request that any such suggestions 
be forwarded to the chairman of this committee, in order that they may be submitted 
for consideration by the other members. 
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Editorial 


JAMES B. WHITFIELD 


On January 5th one of Florida’s greatest jurists retired from the 
Supreme Court of Florida after having served on that Court for thirty- 
nine years. 


James B. Whitfield was appointed to the Court in 1904 after having 
served as Clerk of that Court since 1889. He has had a very distinguished 
career. He was born November 8th, 1860, in Wayne County, North 
Carolina, and came to Florida when only three years old. He was grad- 


uated with the degree of Bachelor of Laws in 1886 from the University 
of Virginia. 


He has served his state in practically every position of trust and 
honor excepting that of Governor. He served as Chief Justice of the 
Court in 1905, 1909 and 1935 and as presiding Judge since 1925. He 
was a member of the commission to prepare the Compiled General Laws 
of Florida 1927, and was the author of numerous State statutes, including 
those providing for the election and appointment of U. S. Senators from 
Florida, and for the general election law of 1895 authorizing the use of 
the Australian ballot system now in force in this state. 


Judge Whitfield has been the confidant and guide of many governors, 
administrative officials and legislators. He has seen the state grow and 
develop and he has kept pace with it. His interpretations of the Florida 
Constitution have molded our constitutional law and his philosophy of 
life and government have been indelibly written into the archives of the 
State of Florida. 


In leaving the bench, we all of us must pause to pay respectful homage 
to his stern and humble intellectual integrity, his quick and comprehensive 
mental grasp and his broad and all inclusive concern with the present and 
future of Florida, its men and its women. 


We of the bar are grateful for having known Judge Whitfield. We 
are grateful for his services to his profession and to his state. We there- 
fore pause to pay this tribute and homage to a great man and a great 
citizen, James B. Whitfield. 
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MINUTES OF THE CONFERENCE OF BAR DELE- 
GATES AT JACKSONVILLE, FLORIDA, DEC. 7,1942 


The Conference of Bar Delegates was called to order by President J. Tom Gurney 
at the George Washington Hotel, and immediately upon its convening it was adjourned 
in order to go to the Court Room of the U. S. Supreme Court of Appeals of the Fifth 
Judicial Cireuit to attend the opening session of that Court, as this was the first time 
that the Court had sat in Florida. About two hundred lawyers were present at the 
opening of the Court. A short welcome was extended by President Gurney, expressing 
the appreciation of the Florida lawyers for the Court’s sitting in this state and 
welcoming them to the state. A short response was made by Presiding Judge J. C. 
Sibley. 

Immediately upon the opening of the Court the Conference reconvened. There 
were in attendance delegates from the following loeal bar associations of Florida: Brooks- 
ville, Clearwater, Dade County, Eighth Judicial Cireuit, Indian River County, Jack- 
sonville, Marion County, Orange County, Palm Beach County, St. Lucie County, St. 
Petersburg, Tallahassee, Tampa-Hillsborough, Volusia County. 


The first report was made by Charles A. Mitchell, of Vero Beach, the Chairman 
of the Committee on National Defense of the Association, who read a telegram from 
George L. Burr, Executive Secretary of the Florida Defense Council. (This committee’s 
report is printed elsewhere in this issue of the Journal). Lincoln Bogue of St. Peters- 


burg spoke on the same subject, explaining the activities of the local bar associations 
along the same line. 


William C. Brooker, Tampa, made an extensive report for the Committee on Amer- 
ican Citizenship. 


Herbert S. Phillips, U. S. District Attorney for the Southern District of Florida, 
reported on the Committee of the Bill of Rights, advocating requiring every alien to 
be fingerprinted and catalogued and if he or she has not applied for citizenship within 
six (6) months after entry, then to have said alien deported. He gave certain figures 
on the alien problem in Florida and a digest of his report is printed elsewhere in this 
Journal. 


In the absence of James A. Dixon, Chairman of the Committee on Judicial Admin- 
istration and Legal Reform, President Gurney read a report, which report is printed 
elsewhere in this Journal. The report was filed. A motion prevailed that the Committee 
on Judicial Administration and Legal Reform be requested to proceed further with 
their study as outlined in their report, as well as the study of the question of fiduciaries 
going into the service, and make a definite report and recommendation at the next 
Conference. 


President Gurney stated that the Board of Governors, at a noon meeting, had 
approved a suggestion that the Association request the Supreme Court of Florida to 
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hear oral arguments at points other than Tallahassee, which carried a recommendation 
to this Conference that a committee be appointed to carry out this recommendation. 
Neil M. MeMullen, President of the Junior Section, stated that his Section had also 
approved the suggestion. A motion then prevailed that President Gurney immediately 
appoint a committee with power to act to interview the Supreme Court, requesting 
that it hear oral arguments in places other than Tallahassee where a heavy docket 
originates, at times fixed by the Court, to best serve the needs of the public and the bar. 


In the absence of Dewey A. Dye, Bradenton, Chairman of the Committee on the 
Integration of the Bar, President Gurney read a written report, which report in sub- 
stance urged each member to support this legislation in the coming Legislature and 
to request members of the Legislature to assist in its passage. Millard Caldwell, 
Tallahassee, discussed the same question from the angle of its passage by the Legislature. 


E. Harris Drew, West Palm Beach, also discussed the question from the public relations 
angle. 


Stanley Milledge, Miami, reported extensively for the Committee on Professional 
Ethies and Grievances, explaining his experience in handling complaints, ete. A motion 
prevailed that he be requested to furnish to each member of the Legislature his experiences 
in handling complaints, as outlined as a reason for urging support to the Bill seeking 
Integration of the Bar. A motion prevailed unanimously that the 1943 Legislature be 
requested to pass the proposed Bill for the Self Government of the Bar of Florida. 


Julius Parker, Tallahassee, reported for the Committee on Rules, stating that it 
planned to recommend the passage of the rules in a Bill with a paragraph giving 
the Supreme Court power to amend these rules as it deems best. 


J. Tom Watson, Attorney General of Florida, made an extensive report on the 
Florida Statutes, 1941, and the annotations thereto, stating that he hoped to have the 
same ready for distribution shortly after the adjournment of the 1943 Legislature. 
He asked the members of the Association to study his request to the Legislature to 
make an exception to the state law requiring all state printing to be done in Florida, 
on the question of printing the annotations of the Florida Statutes of 1941 in order 
to keep the cost of publication down, and stated that he planned to set up a Legislative 
Reference Bureau and a Permanent Revision Department of the Florida Laws, and 
outlined his plans for future revisions of the Florida Statutes. 


The Conference adjourned to enjoy a reception and cocktail party extended it 
by the Jacksonville Bar Association, following which an informal dinner was held in 
the hotel honoring the members of the Cireuit Court of Appeals. 


MINUTES OF THE MEETING OF THE BOARD OF 
GOVERNORS 


The Board of Governors of the Florida State Bar Association held a meeting at 
the George Washington Hotel, Jacksonville, Florida, on December 7th, 1942, with the 
following members in attendance: President J. Tom Gurney, William B. Bond, Millard 
Caldwell, Robert R. Milam, Stanley Milledge, Millard B. Smith, Secretary John Dickinson. 


William H. Rogers, Chairman of the Publications Committee, and Don Carroll, a 
member thereof, met with the Board. 


There was considerable discussion regarding the question of requesting the Supreme 
Court to meet at places other than Tallahassee for oral arguments due to the difficulties 
in transportation, etc., and a motion prevailed that a committee be appointed to interview 
the Supreme Court of Florida requesting it to hear oral arguments in places other 
than Tallahassee where a heavy docket originates, at times fixed by the Court, to best 
serve the needs of the public and the bar. A motion also prevailed that this be recom- 
mended to the Conference of Bar Delegates now in session for action by it. 
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A motion prevailed that a resolution of thanks be sent to the members of the U. S. 
Cireuit Court of Appeals of the Fifth Judicial Cireuit, thanking them for coming to 
Jacksonville and holding a session of their Court, and that they be requested to assign 


‘all cases for argument in Jacksonville in the spring and all eases arising East of 


Tallahassee for argument in Atlanta in the fall, and the President was authorized to 
prepare suitable resolutions covering these two matters and to send the same to the 
members of the Court on behalf of the Association. 


The resignation of John Dickinson as a member of the Board of Governors was 
then read and accepted and Dewey A. Dye, of Bradenton, was elected to represent 
the First Congressional District on the Board of Governors, to fill his unexpired term. 

There being no further business the meeting adjourned. 


MEETING OF EXECUTIVE COUNCIL OF JUNIOR 
| BAR CONFERENCE 


The exeeutive council of the Junior Bar Conference met in the Seminole Hotel in 
Jacksonville, Florida, on the evening of December 6, 1942. In attendance were Neil 
MeMullen, President, Junior Bar Conference; Tom Gurney, President, Florida State Bar 
Association; Charles Cook Howell, Clarence Brown, Donald Carroll, and Julius F. 
Parker, members of the executive council and Harold Wahl. 


The council took under consideration a proposal by Harold Wahl that the conference 
take some action toward modifying the rules of the Fifth Cireuit Court of Appeals, 
relative to the printing of records on appeal. 


Mr. Wahl reported that he had discussed the matter with some of the Judges of 
the Cireuit Court of Appeals and that Judge Sibley was of the opinion that the problem 
could best be met by an amendment to Rule 23 of the Fifth Cireuit’s Rules. 


By unanimous vote Wahl’s proposal directed toward eliminating the high costs 
of record printing was adopted and President MeMullen was authorized to appoint a 
Committee to take the matter up with the Court to determine if it was not possible: 


(1) To amend Rule 23 so as to cut down the volume of the printed portions of 
the record, and 


(2) To impose upon the parties causing immaterial portions of the record to be 
printed the cost incident thereto, and 


(3) To eliminate from the Rules the requirement that the Clerk in New Orleans 
has to supervise the printing of the records by permitting under the amendment the 
record to be printed in Florida under the certifieation of the Clerk of the District Court, 
thereby eliminating supervision costs of 25¢ per page. A Committee was appointed 
of President MeMullen, Harold Wahl and Charles Cook Howell who were empowered 
to take the matter up with the Court. 


Motion was made that the Supreme Court be requested to hear oral argument in 
points in Florida, other than Tallahassee. The motion carried. 


Charles Cook Howell, Jr., of Jacksonville, was appointed Chairman of the Member- 
ship Committee, with authority to formulate plans for a membership campaign. 


President MeMullen filed with the Secretary a letter from Judge Sibley requesting 
that the attention of Florida lawyers be called to the simplicity of pleadings required 
by the Federal Rules of Civil Procedure. Judge Sibley’s letter pointed out that in most 
of the records that come to the Cireuit Court of Appeals from Florida that the Court 
was able to see but little departure from the old Florida practice and that the same 
condition was true in appeals from Texas. Judge Sibley observed ‘that the records 
from these states are much burdened by elaborate pleadings on the old plan from each 
of these states. 
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IN THE UNITED STATES CIRCUIT COURT OF 
APPEALS FOR THE FIFTH CIRCUIT 


The following is an opinion of the Circuit Court of Appeals for the 
Fifth Judicial Circuit in the case of S. Knutson vs. Metallic Slab Form 
Company and Western Casualty & Surety Company, regarding the 
taxation of costs in appeals to that Court. It is printed at the sug- 
gestion of the Court in connection with the endeavors of the Junior Bar 
Section to reduce the cost of printing on appeal. 


Sibley, Cireuit Judge: The suit was at law for damages for breach of contract. 
The defense was denial and counterclaim under the same contract, and as to the surety, 
discharge from the contract. No jury was demanded and the judge made detailed 
findings of fact and conclusions of law, as a resultrof which the surety was held discharged. 
Some items of damage were found in plaintiff’s favor and some in favor of the defendant, 
with judgment for a small balance for plaintiff. Plaintiff alone appealed, generally 
from the whole judgment. Appellant designated to be included in the record “the 
complete record and all the proceedings and evidence in the action,” and named in 
detail the items, among them the reporter’s transcript of evidence and proceedings at 
the trial, and two hundred exhibits to be sent up in the original. No statement of 
points to be relied on was filed. No effort to abbreviate anything was made as directed 
by Rule of Civil Procedure 75 (e). In this court, proceeding under our Rule 23, appellant 
designated to be printed much but not all of the record, including the entire transcript 
of the evidence and proceedings, over 1400 printed pages, and numerous exhibits filling 
200 printed pages. Appellees made no designation. On the hearing in this court the 
cause was reversed and remanded for further trial. Knutson vs. Metallic Slab Form Co., 
et al., 128 Fed. (2) 408, with costs of appeal to appellant. The surety, Western Casualty 
and Surety Company, filed a motion to retax the costs, amounting to about $2,679, so as 
to charge not more than one-fourth to appellees, because three-fourths of the matter 
brought up and printed was unnecessary to the decision of the questions made on the 
appeal. We required a specification of the portions claimed to be unnecessary, which 
has been made by amendment of the motion. 


Rule of Civil Procedure 75 gives great latitude to the parties and requires little 
supervision of them in making up the record on appeal. Slight attention, we have 
observed, is given to reducing the matter to be brought to the appellate court, and the 
whole labor of separating the important from the unimportant js fa'ling upon the 
appellate judges, who because of unfamiliarity with the case have frequently to read 
and consider all in order to do this. But Rule 75(e) does require the omission from 
the record on appeal of “all matter not essential to the decision of the questions presented 
by the appeal,’ and provides that the appellate court may withhold or impose costs 
for the discouragement of infractions, and either upon the party, or upon his counsel 
whose want of diligence and attention is often the true fault. 


The printing of the record is within the control of the appellate court. Rule 75(1). 
The Cireuit Court of Appeals have made various rules touching the selection of the 
matter for printing. Some require each party to print as an appendix to his brief 
the portions he relies on, the expense of which may be awarded by the court as costs 
according to circumstances. Because of the patchwork character of this presentation, 
making a consecutive picture of the case and the trial difficult, this court did not adopt 
that plan, but made its Rule 23, the material part of which is copied in the margin.* 


* 1. Within five days after the record is deposited in this court, if either party considers 
that the whole of it is not necessary to be considered by the court, he may file with the clerk, 
together with an affidavit or acknowledgment of service on the opposite party or parties, 
or his or their counsel, a request that only designated portions be printed. Within five 
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It is designed to enable the parties to protect themselves if they will against the liberality 
of Rule of Civil Procedure 75, when it comes to the expense of printing. The scheme 
of our Rule is, that if no other direction is given, the Clerk will print the entire record 
on appeal, it being presumed that the parties consider it all necessary. If either party 
considers that the whole is not necessary, he, serving the other parties with notice, may 
designate the portions he considers necessary. The other parties may supplement the 
designation. The Clerk will then print only what has been so designated. The court 
is ordinarily not bound to search further the record, but if in argument or decision it 
appears that unprinted matter ought to be considered, the court may order it printed, 
or will examine the original transcript. The requesting of the printing of unnecessary 
parts of the record will result in the cost thereof being imposed specially on the party 
requesting it, or on his counsel. 


We are of opinion that this court may of its own motion enforce both Rule 75(e) 
and our Rule 23. It would save much time and labor and contribute to the efficiency 
of the court if litigants would exert themselves to eliminate from the record what is 
unimportant to the appeal. The imposition of costs upon counsel, rather than on clients, 
might be most stimulating, and would in many instances be most just, where diligence 
and skill were cleariy not used. Also the unsuccessful litigant is entitled to be not 


unduly condemned in costs. When he protests, as here, it is our duty carefully to 
examine his complaint. 


We may, however, observe that before the decision there is opportunity of self- 
protection. Stipulations may often serve to eliminate much from the transcript or 
the printing. Rule 75(e) mentions that a fair narrative statement of the evidence 
offered, but refused with a demand for the more xpensive question and answer form, 
may impose on the defendant the cost of the latter. Rule 75(f) provides for very 
extensive stipulations. Under our Rule 23, stipulations are in practice often made, and 
easily save much printing. Frequently a question on appeal concerns the sufficiency 
of the evidence to support a verdict or judgment, so that all the evidence is relevant; 
but if the real question is only as to liability, a simple statement that the evidence on 
other points was sufficient would save inclusion of that evidence. Often the bulk of 
the testimony in a personal injury ease is that of different physicians, or of the injured 
person and his family or neighbors as to the extent of the injury, which was very 
important to the amount of recovery; but since the appellate court has no concern 
ordinarily with the amount, that evidence is unnecessary to the appeal. If either party 
should tender to the other a concession for the purposes of the appeal that there was 
evidence of injury, so that this matter need not be printed, and if the other party should 
nevertheless designate it for printing, we should hold that this matter after such tender 
was unnecessary to be printed and impose costs accordingly. 


There is undue timidity about shortening records. Rule 75(h) provides means 
for obtaining any matter from the district court which it later appears ought to have 
been included in the transcript. Our Rule 23 gives full liberty to this court to inspect 
the transcript or have additional matter in it printed, if a proper disposition of the case 
requires it. The time is past in federal procedure when inadvertent or technical failures, 
or omissions that ean be supplied, will wreck the right decision of a case. 


Here, no one tendered abridging stipulations, nor did appellees offer any designation 
for the transeript or for the printing. We have the simple questions: Was Rule 75(e) 


days from the date of such service, the opposite party or parties may file with the clerk a 
request for the printing of such portions as he or they think necessary. The clerk shall 
print only the portions of the record which have been designated, together with the requests 
therefor; and the court shall be bound to consider only such, but it may refer to other 
portions or cause others to be printed if found needful. If on hearing the case it appears 
that either party has requested unnecessary parts of the record to be printed, the cost thereof 
may be imposed by the court upon such party or his counsel. 

ene The parties may, by written stipulation filed prior to the printing of the record, 
agree that only parts of the record shall be printed, and the same may be heard only on the 
parts so printed, but the court may direct the printing of other parts of the record 
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so disregarded in making up the record on appeal, or our Rule 23 in printing it, as to 
require deviation from the general principle that in a law case full costs will be awarded 
an appellant who obtains a general reversal? In the district court the appellant’s 
designation was of the complete record, and all proceedings and evidence. Specially 
named were the proceedings in the State court before removal to the federal court, and 
nine items of pleading in the federal court which resulted in the filing of an amended 
complaint, completely superseding all that went before. No question was decided about 
any of these in the trial court, and none could arise in the appellate court. There was 
no reason at all for including any of this matter in the transcript except the order 
of removal and the amended complaint. There are also many motions and uncontested 
orders for amended and supplemental pleadings which could not be essential to any 
question on appeal. These should have been omitted. 


As to the reporter’s transcript, which under Rule 75 appellant had the right to 
file and use, there was still the duty under 75(e) to eliminate unessential matter. The 
first eighteen pages, as printed, are an explanation of the pleadings made to the judge 
by the lawyers, and contain no ruling. The following ten pages state the introduction 
of various written exhibits, which are not there set out, and as to which no ruling was 
made. Nothing essential to the appeal appears in these 28 pages. The testimony of 
the first witness occupies one hundred printed pages. Page after page is taken up 
with colloquies between court and counsel on which no error was ever specified. These 
ought to have been eliminated, so that questions and answers alone should appear, 
with such rulings as were intended to be contested. The same mixture of unessential 
matter occurs in the testimony of other witnesses. 


A large item of the counterclaim was for damages suffered because appellant would 
not permit the use of metal instead of wooden forms. The court held that the contract 
required the use of wood, and found in appellant’s favor as to this item. Appellant 
of course did not specify error as to this item, and appellees not having appealed, could 
not attack it. Another large item of the counterclaim was based on appellant’s failure 
to furnish adequate hoisting facilities. The court held this claim barred and settled 
by a certain writing, and decided it also in appellant’s favor. A large part of the 
testimony relates to these two claims. None of it was “essential” or “necessary” to a 
decision of the questions on appeal. We find 177 printed pages touching the one claim 
and 101 pages touching the other, for which no cost should be allowed appellant either 
for transcript or printing. 


The evidence touching appellant’s outlay for material and labor in finishing the 
work was needlessly detailed and cumbered with accounts and invoices. But it was 
relevant to his contention that the sum allowed was inadequate. Most of it could have 
been eliminated by reasonable stipulation as to its effect, but neither side offered to 
stipulate. We let the cost bill remain unchanged as to this and other items not specially 
discussed. Upon the whole we consider that one-fourth of the entire cost of appeal 


should be borne by appellant, and that three-fourths only should be recovered from the 
appellees by him. 


“A man would do well to carry a pencil in his pocket and write down 
the thoughts of the moment. Those that come unsought for are commonly 
the most valuable and should be secured because they seldom return.” 
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Local Bo 


(Associations 


The JACKSONVILLE BAR ASSOCI- 
ATION, on December 11th, elected Cecil 
C. Bailey as its president for 1943, suc- 
ceeding Harry W. Reinstein. Other officers 
elected were: M. H. Myerson, secretary, and 
Eugene C. Mitchell, re-elected treasurer. 
Charles R. Seott, Charles C. Howell, Sr. 
and Edwin L. Jones were elected to the 
Executive Committee. 


The ST. PETERSBURG BAR ASSO- 
CIATION held its annual meeting on De- 
cember 2nd. The principal speaker was 
President J. Tom Gurney of the Florida 
State Bar Association. The following of- 
ficers were elected to manage the affairs 
of the Association for the year 1943: H. 
L. Peterson, President; B. M. Skelton, Vice- 
President; Robert M. Barton, Secretary; 
J. E. Kennedy, Treasurer. Members of the 
Executive Committee are: Lincoln C. Bogue, 
retiring President; R. S. Baynard, Stuart 
B. Warren, E. C. Watson, Victor O. Wehle. 


The ORANGE COUNTY BAR ASSO- 
CIATION at its annual mecting elected J. 


R. Wells, President; Walter E. Smith, 
Vice-President; Chester Whittle, Secretary- 
Treasurer. Members of the Executive Coun- 
cil elected were: Warren B. Parks, Hugh 
Akerman and Troy Musselwhite. 


The TAMPA-HILLSBOROUGH BAR 
ASSOCIATION on December 11th elected 
John Bull as its president, succeeding John 
W. B. Shaw. Arthur Gibbons, Lewis Hill, 
Neil MeMullen, George T. Shannon, C. 
Fred Thompson and Morris E. White were 
elected to the Board of Directors. Arthur 
Anderson and Ralph Marsicano tied for the 
1st Vice-Presidency and will run off at the 
next meeting. The loser will become a mem- 
ber of the Board. John W. B. Shaw auto- 
matically becomes 2nd Vice-President. The 
secretary and treasurer are to be selected 
by the Board of Directors. 


The CLEARWATER BAR ASSOCTIA- 
TION on December 7th elected George 
Smith as its new President, Lee Baker 
Vice-President and J. E. Satterfield, See- 
retary-Treasurer. 


LAWYERS IN THE ARMED FORCES 


OLIVER MAXWELL, Tampa, has been 
commissioned a Lieutenant in the USNR 
and reported to Quonsett Point, R. I. for 
indoctrination. 


W. A. STANLY, Jacksonville, has re- 
ported for duty with the Navy. 


NEIL E. MacMILLAN, formerly of 
Palm Beach, has completed Officers’ Train- 
ing School, graduating as a Second Lieu- 
tenant and is now stationed at Miami Beach 
in the Army Air Forces. 


JOHN R. PARKINSON, of Daytona 
Beach, has been commissioned a Captain in 
the Judge Advocate General’s Department 
of the Army and reported to Washington 
for duty. 


CAPTAIN JOHN WALTER HALL, 
Orlando, is now Trial Judge Advoeate at 
Camp Campbell, Kentucky. 


J. M. SAMPLE, JR., Ft. Pierce, has 
been commissioned Lieutenant (jg) in the 
USNR and reported to the Naval Air Sta- 
tion at Jacksonville for indoctrination 
training. 


V. R. FISHER, Tampa, has been com- 
missioned a Lieutenant (jg) USNR and 
has reported at Boston for indoctrination 
training. 


VIVIAN RUTHERFORD, Miami Beach, 
has been commissioned Lieutenant (jg) US 
NR and has reported to Princeton Univer- 
sity for training. 
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COLONEL PHILIP A. ROLL, Panama 
City, sent a V..._ mail Christmas Greet- 
ing from the Middle East to the State Bar 
Association as follows: 


“A Merry Christmas to the bar of a 
great state. To each member I send 
the best wishes of a stout Air Force. 
Every member of the Florida Bench 
and Bar in this theatre joins in the 
hope that all of you enjoy a successful 
New Year.” 


We all assure Phil that we appreciate 
his thinking of us and that we are contin- 
uously thinking of him and the other mem- 
bers of the Association in the service and 
wishing for them great success and a speedy 
return. 


LAURENCE D. CHILDS, St. Peters- 
burg, has been commissioned Lieutenant 
(jg) in the USNR and reported to the 
Bronx, New York, for indoctrination. 


CHARLES E. BENNETT, Jacksonville, 
has just been commissioned a 2nd Lieu- 
tenant, after graduating from the Officers’ 
Candidate School. 


DEAN AIKEN, St. Petersburg, is at 
Camp Blanding. 


It is now Lieutenant Colonel FRANK 
R. CROM, formerly of Tampa. He is sta- 
tioned with the Infantry in Washington. 


ALFRED T. AIRTH, Live Oak, has re- 
ported to Quonset Point, Rhode Island, for 
training as a Lieutenant in the USNR. 


WILLIAM A. GILLEN, Tampa, has 
been promoted to Captain of Infantry at 
Fort Benning, Georgia. 


CHESTER H. FERGUSON, Tampa, has 
been promoted to Major in the Air Corps 
and is stationed at Orlando. 


‘FRANCIS C. PELOT, Manatee, has been 
promoted to Captain at Camp Rucker, 
Alabama. 


RICHARD H. MERRITT, Pensacola, 
has been commissioned a Lieutenant in the 
Coast Guard. 


W. D. ROBERTSON, Milton, has been 
given a rating of a Petty Officer in the 
Administration Branch of the Navy. 


WILLIAM AKRIDGE, Cocoa, has been 
ealled to active duty as Lieutenant (je) 
USNR. 


THEY TELL ME THAT— 


HERBERT LATHAM, Pensacola, was 
named County Attorney of Escambia Coun- 
ty, succeeding Richard H. Merritt, who 
was recently commissioned in the Navy. 


JOHN T. WIGGINTON, Milton, has 
been appointed County Prosecuting Attor- 
ney, succeeding W. D. Robertson. 


A. LLOYD LAYTON, Jacksonville, has 
been named Assistant County Solicitor for 
that county. 


CURTIS C. COXE and M. LESLIE 
STEPHENS, St. Augustine, announce the 
formation of a partnership for the general 
practice of law under the firm name of 
Coxe & Stephens, with offices at the corner 
of Cathedral Place and Charlotte Street, 
St. Augustine. 


ELLIOTT ADAMS, Jacksonville, has 
been named Legal Adviser to the City of 
Jacksonville Beach, succeeding W. A. Stan- 
ly, who was commissioned in the Navy. 


HARRY G. McDONALD, Tampa, has 
been appointed Assistant County Solicitor 
of Hillsborough County, succeeding V. R. 
Fisher. 


JOHN A. H. MURPHREE, Gainesville, 
has been appointed Cireuit Judge of the 
Eighth Judicial Cireuit by Governor Spes- 
sard L. Holland, succeeding Judge H. L. 
Sebring. 


CECIL C. BAILEY, Jacksonville, has 
been named permanent Chairman of the 
War Housing Committee of the Jackson- 
ville-Duval County C.D.C. 
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T. PICTON WARLOW, Orlando, has 
been appointed Conciliation Commissioner 
for Orange County by Federal Judge Wil- 
liam J. Barker. 


A. A. (JACK) SIMPSON, Jacksonville, 
has been appointed Assistant U. S. District 
Attorney there. 


JOSEPH E. GILLEN, Tampa, has been 
appointed Assistant U. S. District Attorney, 
succeeding J. Tweed MeMullen. 


ROBERT, PENNINGTON is now associ- 
ated with Eldridge Hart, Winter Park. 


LIFE’S RECORDS CLOSED 


JOHN IRVIN VINEY, St. Petersburg, 
passed away at St. Anthony’s Hospital on 
December 23rd. Judge Viney, as he was 
known by his colleagues, served as Cireuit 
Judge for the Sixth Judicial Cireuit, being 
appointed by Governor Sholtz and retiring 
when the recireuiting bill was passed. He 
had been an active practicing attorney in 
St. Petersburg for twenty-four years. He 
is a former president of the St. Petersburg 
Bar Association and a member in good 
standing of the Florida State Bar Assoei- 
ation. He was active in community life. He 
is survived by his wife, one son in the U. S. 
Navy, and three daughters. 


M. L. BLANCHARD, St. Petersburg, 
passed away December 18th after a brief 
illness. Mr. Blanchard had been practicing 
in St. Petersburg for twenty-two years. 
He was a graduate of the Albany, New 
York, Law School, and practiced there 
prior to his coming to St. Petersburg. He 
was an active member, in good standing, 
of the St. Petersburg and Florida State 
Bar Associations. 


LIST OF APPLICANTS WHO PASSED 
THE OCTOBER FLORIDA BAR EXAM 


Atkinson, George William, 540 Jefferson 
St., Tallahassee. 


Crowley, Paul V., 850 S. Miami Ave., 
Miami. 

Equinaldo, Enrique, 326 Division St., 
Key West. 


Edrington, Oscar C., 112 East 45th St., 
Jacksonville. 


Floyd, C. H. B., Apalachicola. 


Kieckliter, Paul Revere, 5604 Seminole 
Ave., Tampa. 


Osterud, John N., Security Bldg., Spring 
Valley, Minnesota. 


Paul, Drummond, Jr., 2805 Riverside 
Ave., Jacksonville. 


Need for Preserving 
Public Records 


Kenneth Ballinger, an Assistant Attor- 


ney General, has called attention to the 
need for a dry, safe place for old original 
state papers. He particularly calls atten- 
tion to the original constitution which is 
about to fall out of its binding and is the 
victim of the encroachment of both damp- 
ness and varmints. The following is a mem- 
orandum from H. T. Black: 


“T should like to eall to your attention 
that while verifying the joint resolutions 
appearing as amendments to the Constitu- 
tion of Florida that the volume in the vault 
of the Secretary of State, general laws of 
1899 has so. deteriorated that it is im- 
possible to check section 25, article ITI, 
section 4, article VII, section 12, article 
XVI as against resolutions 1, 3 and 4, acts 
of 1899.” 


“Lawyers more concerned with precedents than with justice do not 
add to their profession.”—Mr. Chief Justice Terrell. 


26 FLORIDA LAW JOURNAL 


The Forum 


CONSOLIDATION OF ASSESSMENT AND COLLEC- 
TION OF TAXES -- COUNTY AND MUNICIPAL 


By LILBURN R. RAILEY, Miami 


The necessity of having to pay taxes to 
two different tax collectors has for some 
time been a sore spot with non-resident 
property owners in Florida. There has been 
talk from time to time of consolidating 
the assessing and collection of taxes so 
that there would be one assessed value and 
one place at which to pay taxes; however, 
it has been generally considered that this 
could not be done except by Constitutional 
Amendment. 


Sometime ago I was asked by the mayor 
of Miami to make some investigation of 
the matter and see what could be done to 
affect this desired change. After consider- 
able study, I have come to the conclusion 
that the object can be accomplished by an 
act of the Legislature without Constitu- 
tional amendment. 


Article VIII, Section 6 of the Constitu- 
tion of Florida provides that the Legis- 
lature shall provide for the election by the 
qualified voters of a county tax collector 
and a county tax assessor. It provides fur- 
ther .. . “that the powers and duties shall 
be prescribed by law”... . 


Section 20 of Article III of the Consti- 
tution prohibits the passage of any... 
“special and private law regulating the 
jurisdiction and powers of any class of 
officers except municipal officers”. . 


I believe, however, the law could be so 
enacted as to be a general law under a 
population classification, thus giving it 
local effect or it might be enacted as a 
general law with the provisions that it 
could be accepted by the municipality by 
the enactment of an ordinance. 


I suggest that such a law might contain 
the following provisions: 


The county tax assessor shall show 
on the roll which he makes up for 
county taxes the amount to be collected 
for municipal purposes, including debt 
service, against property, real and per- 
sonal, situated within the limits of each 
municipality, which shall by ordinance 
accept the provisions of this law, the 
amount to be caleulated in accordance 
with the total millage furnished the 
assessor by the governing authority of 
such municipality and it shall be the 
duty of the county tax assessor to col- 
lect the amount so assessed for munic- 
ipal purposes against the property in 
such municipality and to account to 
the governing body of such municipal- 
ity for the amounts so collected. 


The legislative body of such munic- 
ipality shall not later than the first 
Monday in August of each year furnish 
to the tax assessor a letter signed by 
the chairman of such body setting forth 
the aggregate millage to he assessed 
against property in such municipality. 


The tax assessor shall deliver to the 
clerk of such municipality on or before 
the first Monday in July of each year 
such assessment rolls, at which time 
the legislative body of such municipal- 
ity shall meet for the purpose of per- 
fecting, reviewing and equalizing the 
assessment and may continue in ses- 
sion for that purpose from day to day 
for one week, or as long as shall be 
necessary, due notice of such meeting 
shall be given by publication in a news- 
paper published in the county in which 
such municipality is situated or by 
posting a notice at the door of the 
City or Town Hall if there is no news- 
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paper published in the county, at least 
fifteen days before the legislative body 
will be in session, for the purpose of 
hearing complaints and receiving testi- 
mony as to the value of any property 
assessed by the county assessor of taxes. 


Should the legislative body of such 
municipality increase the value as fixed 
by the assessor of taxes on any real 
estate or personal property, due notice 
thereof should be given to the owner or 
agent of such property by letter dis- 
patched by United States mail at least 
fifteen days before the Board will be 
in session to hear any reason that such 
persons may desire to give why the 
valuation fixed by the legislative body 
shall be changed. 


The legislative body of such munici- 
pality shall meet on the first Monday 
in August of each year for the pur- 
pose of hearing complaints from own- 
ers or agents of any real estate or 
personal property, the value of which 
shall have been changed by them and 
for that purpose shall sit as long as 
it may be necessary. 


All laws providing for the sale of 
property for non-payment of taxes and 
for the issuing of tax certificates and 
tax deeds shall apply to the sale of 
property for non-payment of munici- 
pal taxes and the issuing of tax cer- 
tificates and tax deeds provided, how- 
ever, that the sale for non-payment of 
municipal taxes shall be made by the 
county tax collector separate and apart 
from the sale for the non-payment of 
county and state taxes and separate 
certificates issued by the tax collector 
for sale of municipal taxes showing 
that such certificates cover municipal 
taxes only and provided further that 
it shall not be necessary for the tax 
assessor or the municipality to publish 
in detail the property to be sold for 
taxes but an itemized detailed list of 
delinquent property and _ property 
which will be sold for taxes shall be 
made up and five copies thereof shall 
be deposited with the clerk of the mu- 
nicipality not less than thirty days 
prior to the date on which said sale 


is to be held and a notice shall be 
published once a week for four weeks 
in a newspaper published in the coun- 
ty where such municipality is situated, 
setting forth the time and place of sale, 
which time shall be not less than 
twenty-eight days from the first pub- 
lication of such notice, said notice shall 
set forth that an itemized list of the 
property to be sold is on file with the 
clerk of such municipality and may be 
examined by all persons interested. 


The actual necessary expense which 
shall be incurred by the tax assessor 
and tax collector in earrying out the 
provisions of this law shall be audited 
and approved by the Board of County 
Commissioners of the county and shall 
be apportioned between the several 
municipalities in the county, electing 
to aecept the provisions hereof, aecord- 
ing to the assessed valuations of real 
and personal property in such munici- 
palities and the amount apportioned 
to each municipality shall be retained 
by the tax collector before remitting 
to each municipality and such amounts 
shall be accounted for by the tax col- 
lector and paid in to the general funds 
of the county and the county commis- 
sion shall pay to the assessor and col- 
lector or allow them credit for such 
additional actual expense. 


This law shall become effective as to 
each municipality in the State of Flor- 
ida whenever such municipality shall 
by ordinance accept its provisions and 
shall furnish the Board of County 
Commissioners of the county in which 
such municipality is situated a certi- 
fied copy of said ordinance, on receipt 
of which the county commissioners of 
such county shall notify the tax asses- 
sor and tax collector to prepare his 
rolls aceordingly and on such notice 
being given to the County Commis- 
sioners all provisions of the charter of 
such municipality whether incorporated 
by general or special laws as to the 
assessment and collection of taxes by 
municipal tax assessors and collectors 
and as to the sale of property for 
delinquent municipal taxes shall be- 
come inoperative and void. 
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WORKMEN’S COMPENSATION 


Michael Ficara, while in the employ of the Duff Hotel Co., sustained an inguinal 
hernia. It is admitted by the employer that Ficara was acting within the scope of his 
employment and that the injury complained of was the direct result of lifting a heavy 
pot of meat and that the hernia did not pre-exist. The employer refused compensation 
contending that the injury did not come within the Workmen’s Compensation Act in that 
Ficara did not slip or fall or experience anything unusual in the way of an untoward aec- 
cident in lifing the pot of meat. TheFlorida Industrial Cormmission awarded Ficara four 
week’s compensation and medical expense. This award was affirmed by the cireuit court. 
HELD: Hernia received in line of duty by ordinary lifting in the usual manner was an 
injury by accident within the purview of the Workmen’s Compensation Act without the 


showing of anything fortuitous. DUFF HOTEL CO., et al v. FICARA et al. 7 So. 2d 
790. 


It is conceded that the decision reached in this case is correct inasmuch as there was 
an admission by the defendant that the accident occurred, and that it resulted from an 
act required of the claimant in the due course of his employment. The appellant sets up 
the defense that the injury did not follow an“accident” under the meaning of Section 15 
(f) part 4 of the Workmen’s Compensation Act. The court in giving its interpretation 
of the term “accident” said: “Accident is not a technical legal term with a well bounded 
meaning. In Workmen’s Compensation it has been applied to that which happens by 


chance or casually, that which proceeds from an unknown cause or the unusual which 
sometimes results from known causes.” 


It seems that more time and thought has been given to the construction of the word 
“accident” by the courts than any other word in the English language.' The interpretation 
first given to it was that of “an unforeseen occurrence of an afflictive or unfortunate 
character.”2 and this seems to follow the etymological definition of the term, i. e., any- 
thing befalling a person which is not expected or designed. An “accident” may be said 
to have occurred even though there be no evidence of a slip or wrench or sudden jerk if 
the “accident” resulted from the activity of the person injured, or another person or a 
thing and such occurrence was unforeseen.* It may be the unusual effect of a known 
cause and therefore not expected.s “An accident may be said to arise ‘out of an employ- 
ment’ when it results from conditions and circumstances reasonably incident to it’’.¢ 


The object of the Workmen’s Compensation Act is to shift the economic loss former- 


1. Bystrom v Jacobson, 155 N.W. 919, 920. 

2. Sweeting v American Knife Company, 226 N.Y. 199, 123 N.E. 81, 82. 

3. Ramsay v Sullivan Mining Company, 51 Ida. 366, 6 P 2d. 856, 858. 

4. Brown v Lumbermen’s Mut. Casualty Co., 174 S. E. 359, 361. Also, Life & Casualty Co., 
Inc. v Roland, 165 S. E. 2938, 294. 

5. Smith v Brown Paper Mill Co., 152 So. 700, 702. 

6 


. State Road Commission of Md. v Reynolds, 164 Md. 539, 165 A 475, 478. 
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ly carried by the individual workman to industry,’ instead of placing this burden upon so- 
ciety as a whole. In this way personal injuries incidental to employment become a part 
of business expense? and are paid for ultimately by the consumer of the goods produced 


by that business..o. The Act was not intended to become a substitute for disability insur- 
ance or old age pensions." 


Had the defendant not admitted the lifting of the pot as the cause of the hernia in 
this case, the court would have been confronted with the question of the occurrence of an 
accident, inasmuch as hernia is a disease arising out of natural causes as well as from ac- 


cident. It may well be that the hernia could have bee pre-existing without the knowledge 
of either of the parties.*2 


C. R. M. Sheppard 


7. Kay v Hillside Mines, Inc., 54 Ariz. 36, 91 P 2d 867. 

8. Robbinson v Lyttle, 276 Ky. 397, 124 S.W. 2d 78, 80. 

9. Pow v Southern Const. Co., 235 Ala. 580, 180 So. 288, 291. 
0 


. Westchester Lighting Co. v Westchester County Small Estates Corp. 278 N.Y. 175, 15 N.E. 
2d 567, 568. 


11. In re Madden, 111 N.E. 379, 382. 
12. Alpert v Powers, 223 N.Y. 97, 119 N.E. 229, 230. 


RECOGNITION OF ILLEGITIMATE CHILDREN 


The petitioner was the illegitimate davghter of Horne, and had been so recognized 
by Horne and others acquainted with her since birth. For five or six years before the 
death of Horne, petitioner had made her home with him as his recognized daughter. 
Horne supported and educated the girl and placed her in a college in 1938. He wrote 
and signed in the presence of witnesses two letters during 1938 and 1939 in which he re- 
ferred to the petitioner as his daughter, and in which he enclosed a check to cover her 
expenses at college. Horne died intestate leaving surviving him a widow and the petition- 
er who was then twenty-one years old. 


Section 30 of Chapter 16103 Acts of 1933 entitled “Tllegitimates” reads as follows: 
“Every illegitimate child is an heir of his mother, and also the person who in writing, 
signed in the presence of a competent witness acknowledges himself to be the father. . .” 


HELD: The order of the circuit finding Vera Horne to be entitled to participation 
in the estate of the deceased affirmed. IN RE HORNE’S ESTATE, 7 So. 2n 13. 


There are two questions which merit discussion. First: Sinee the Florida statute was 
adopted from California the question arises whether or not the adoption of the statute of 
a sister state should include the construction place upon it by the courts of the sister 
state. This question should be answered in the affirmative. The overwhelming weight 
of authority supports the view as expressed by the Florida court, that, “where a statute 
has been previously enacted in one jurisdiction, intepretations by its courts before its 
enactment in another jurisdiction are to be followed since the statute generally is pre- 
sumed to be adopted with the construction which it has received.” An even stronger deci- 
sion is to be found in a 1933 Florida case which holds that the construction placed on a 
statute by the highest court of the state from which the statute is thereafter adopted is 
treated as incorporated therein on it adoption.” 


1. Hoffman v Palmer, 129 F 2d 976. See also O’Connell v State Board of Equalization, 95 

Mont. 91, 25 P 2d 114; Schott v Continental Auto Insurance Underwriters, 31 S. W. 2d 7; 
Harness v Myers, 288 P 285. 
Contrary view was expressed recently in Duff Hotel Co. v Ficara et al, 7 So. 2d 790; in 
which the decisions of the Georgia Courts rendered under the Georgia Statute, were not 
followed by the Florida courts after adoption of the Georgia Statute by the Florida legis- 
lature. 

2. Gray v Standard Dredging Co., 109 Fla. 87, 149 So. 733. See also Denmark v Ridgell Fur- 
niture Co., 117 Fla. 244, 157 So. 489; National Surety Co. v American Cement Tile Mfg. 
Co., 147 So. 158; State ex. rel. Packard v* Cook, 146 So. 223. 


30 FLORIDA LAW JOURNAL 


The second question to be considered is whether the letters from Horne to the pres- 
ident of the college amounted to an acknowledgment of the petitioner as his daughter. 
The court held that the letters from Horne to the president of the college, in which he re- 
ferred to the petitioner as his daughter not only amounted to an acknowledgment of the 


relationship of father and daughter but also acknowledged the responsibilities as father 
to the child. 


The Florida Statute? requires that the “writer” acknowledge himself to be the father. 
Funk and Wagnalls, “New Standard Dictionary of the English Language 1937 Edition”, 
defines the word, “acknowledge” as, “to own or admit as implying obligation or incurring 
responsibility”; “Blacks Law Dictionary, Third Edition”, defines “acknowledge” as “to 
recognize one’s acts and assume responsibility therefor.” Therefore, it is submitted that 
not all writings in which the writer refers to himself as the father, or to the illegitimate 
as his daughter would amount to an acknowledgment, but that a writing in order to amount 

to an acknowledgment must be definite, certain, and unequivocal,s and must show an 
express intention to legitimate.s It was held in an Oklahoma case, where there was a sim- 
ilar statute, that even a letter to the child’s mother saying, “take good care of my boy,” 
was insufficient. “. . . the writing must be complete in itself, at least so far as the ack- 
nowledgment of paternity is concerned, and must not require aid from extraneous evidence 
to this effect.”? As in wills, so here it is submitted the intention of the declarant as 
gathered from the will it self should govern.* “In the construction of a will the intention 
of a testator as therein expressed shall prevail over all other considerations.”® Otherwise, 
a casual word in writing would have the effect of conferring rights upon a child which 
the declarant never intended to confer. The law, in prescribing a formality, did not re- 
quire the writing as a mere evidential matter to be supplemented by extraneous evidence. 


A further analogy with the law of wills is that a paper containing the alleged will is 
not considered a will unless the testator had the animus testandi at the time he sat down 
to make his will. “In order that an instrument may amount to a will it must show that 
the testator’s intention was to make a testamentary gift by that instrument .. .”'° Per 
analogiam, it may be said that the instrument containing the alleged acknowledgment i; 
not the “writing” as required by the statute, because it was not accompanied by the ne- 
cessary intention. It may be well to mention that Judge McFarland in his concurring 
opinion in Blythe v Ayres" points out that: “The argument is very strong that the Sec- 
tion'? contemplates a formal, written instrument, made for the express deliberate purpose 
of complying with the law, and not a writing made without such present and deliberate 
intent.” Again, it is submitted that, the intention as derived from the letters themselves 
was merely to pay the petitioner’s tuition at the college. From the mere fact that Horne 
paid out $700.00 for educational purposes, should it be inferred that he intended to make 
her a further gift of heirship? Could it not be assumed by his payment of $700 that he 
intended it as a final payment on what he considered a moral obligation to her? 


Considering the letters in conjunction with all the surrounding circumstances, it may 
well be that a satisfactory result has been reached; however, may it not be that such de- 
cisions set precedents for a construction of statutes which run contrary to the intention 
of the declarant? 


Clarence Aubrey Vincent, Jr. 


3. Chapter 16103, Acts of 1933, Section 30, “Illegitimates.” 

4. Johnson v Barnett, 240 Ala. 413, 199 So. 804. 

5. Horner v Boomershine, 161 N. E. 641. 

6. Holloway v McCormic, 136 P. 1111. 

7. 7 Am. Jur. “Bastards” § 57. 

8. Holloway v Colee, 255 Fed. 43; Reives v Reives, 79 Fla. 126, 84 So. 93; Byers v Beddow, 
106 Fla. 166, 142 So. 894. 

9. Brown v Harris, 90 Fla. 540, 106 So. 412. 

10. W. H. Page, “Treatis on the Law of Wills, 1941 Edition”, Vol. I, page 129. 

11. Blythe v Ayres, 96 Cal. 532, 31 P 915, 19 L. R. A., 40, 53, 

12 Section 1387 of the Civil Code of California which was later adopted by the Florida legis- 
lature. 
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OFFICE OF ALIEN PROPERTY CUSTODIAN, WASHINGTON, D.C. 


GENERAL ORDER NO. 6 


SERVICE OF PROCESS UPON ANY PERSON WITHIN ANY DESIGNATED 
ENEMY COUNTRY OR ANY ENEMY-OCCUPIED TERRITORY 


Under the authority of the Trading with the Enemy Act, as amended, and Executive 


Order No. 9095, as amended, and pursuant to law, the undersigned hereby issues the 
following regulation : 


1. In any court or administrative action or proceeding within the United States in 
which service of process or notice is to be made upon any person in any designated enemy 
country or enemy-oceupied territory, the receipt by the Alien Property Custodian of a 
copy of such process or notice sent by registered mail to the Alien Property Custodian 
at Washington, D. C., shall be service of such process or notice upon any such person, 
if, and not otherwise, the Alien Property Custodian within sixty days from the receipt 


thereof shall file with the court or administrative body issuing such process or notice, 
a written acceptance thereof. 


2. Such process or notice shall otherwise conform to the rules, orders or practice of 
the court or adminisirative body issuing such process or notice. 


3. This order shall not be construed to limit the authority of the Alien Property 
Custodian to take any measures in connection with representing any such person in any 


action or proceeding as in his judgment and discretion is or may be in the interest of 
the United States. 


4. For the purposes of this order the terms: 


(a) “Person” shall mean any individual, partnership, association or cor- 
poration ; 


(b) “Designated enemy country” shall mean any foreign country against 
which the United States has declared the existence of a state of war (Germany, 
Italy, Japan, Bulgaria, Hungary and Rumania) and any other country with 
which the United States is at war in the future; 


(c) “Enemy-oceupied territory” shall mean any place under the control 
of any designated enemy country or any place with which, by reason of the 


existence of a state of war, the United States does not maintain postal com- 
munication. 


Executed at Washington, D. C., August 3, 1942. 


Lzo T. CRowLEY 
Alien Property Custodian’ 


| 
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ARE GLAD 


to consider in confidence, with the testator’s 
attorney, the tentative terms of a will under 
which this bank is to serve an estate as 
executor or trustee. Sometimes we are able 
to offer suggestions that will assist both the 
bank and the attorney to serve with maxi- 
mum effectiveness in the administration of 
the estate and the fulfillment of the testator’s 
plans for his beneficiaries. 


NAT BAN K 
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Executors & Administrators 


In Volumes 33 and 34 


Corpus Juris Secundum 


This Title includes general administration of 
decedents’ estates under testamentary or 
judicial appointment; rights, powers, duties, 
and liabilities of executors or administrators 
in respect to the collection, management, and 
disposition of their testators’ or intestates’ 
estates ; and legal proceedings relating thereto. 


B. W. PULLIAM 
Hillsboro Hotel, Tampa 
Florida Representative 
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Encyclopedic Digest 
Florida Reports 


Complete in fifteen compact, easily handled volumes, it has 
become the most valuable reference work in a Florida Law 
Library. 


Every case has been carefully read and every point of law 
brought out. 


The simplicity and convenience of its arrangement, the 
numerous separate topics, the running catchlines, make it 
easy to find the answers to the questions of Florida law as 
pronounced by the Florida and Federal Courts. 


The exhaustive index is an invaluable aid to the encyclopedic 
arrangement and the complete table of cases opens up every 
other case in which a similar point of law is discussed. 


There are parallel citations not only to the Southern Re- 
‘ porter, but to all the Annotated Report Series. 


By means of annual pocket supplements, the set is kept 
continually to date. 


Complete in fifteen volumes, with 1942 
Pocket Parts - Green Fabrikoid binding. 


For price and easy 
plan of payment write— 


THE HARRISON COMPANY 


Law Book Publishers 
91 Hunter St., SW 
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